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EDITORIAL NOTES. 


THE ENGLISH reports have lost a good deal of their interest to 
Americans because they are taken up very much with questions 
arising under recent statutes affecting the Jaw as well as the pro- 
cedure, but when a case does involve a principle of the common 
law, the judges take delight in tracing it back to its origin and set- 
tling the law upon the basis of both history and philosophy. 
Stanley v. Powell, L. R. [1891] 1 Q. B. 86, arose out of an acci- 
dent with a gun in shooting pheasants. The plaintiff was em- 
ployed to carry cartridges and the game which might be shot. He 
was outside of the covers in a field. The defendant fired at a bird 
in a plantation of saplings and hit him, but a shot which must 
have glanced off of the bough of an oak, struck the plaintiff and 
wounded him in the eye. The jury found that the defendant was 
not guilty of negligence. The question for the court was whether 
the defendant was liable for the trespass to the plaintiff's person in 
the absence of negligence or intention to do harm. The case was 
not exactly like that of the famous squib which Shepherd threw 
é>to the market house on the evening of the fairday, 28th October, 
1770, and which, being tossed about struck Scott in the face and put 
out hiseye.* There was this difference : Throwing a lighted squib 
into a market house was unlawful and a nuisance, and shooting pheas- 
ants in a friend’s covers is a proper sport for a gentleman. In the 
former case the injury was held to be one of the natural and obvi- 
ous consequences of an unlawful act intended to do mischief, and 
so it was held that trespass would lie, although Blackstone, J., in- 
sisted the action should have been trespass on the.case. In the 
present case the effect upon the eye of an unsuspecting by-stander 


*Scott v. Shepherd, 2 Blackst. Rep. 892. 
5 
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was much the same, but the shot was fired in a lawful sport and 
without negligence. The question was whether the absence of 
negligence or intention is a defense to an action for trespass to the 
person. The early English cases, Sir Frederick Pollock says in his 
learned treatise in the Law of Torts, p. 123, had ‘‘certainly been 
supposed to show that inevitable accident is. no excuse when the 
im mediate result is the act complained of,’’ but Mr. Justice Den- 
man, following no doubt the investigation of Sir Frederick Pol- 
lock, carefully examines the cases, beginning with 21 Hen. 7, 28A, 
and ending with the summary of them by Lord Bramwell in 
Holmes v. Mather, L. R. 10 Ex. 261, and decides that the cases 
have not gone so far as to hold that a man is liable, absolutely, for 
a direct injury to the person of another, but that it isa good plea 
even to an action of trespass for an act of force committed by the 
defendant against the person of the plaintiff that (the act being not 
unlawful), the injury was not the result of negligence or intention. 

The learned Judge did not quote the American cases which are 
referred to by Sir Frederick Pollock, and which generally support 
the conclusion reached in the present case. Brown v. Kendall, 
6 Cush. 292, was a case in which a man, defending himself against 
some dogs, raised a stick over his shoulder and hit the plaintiff, 
who was behind him. The court held him not liable, and said: 
**Tf in the prosecution of a lawful act, a casualty purely accidental 
arises, no action can be supported for an injury arising therefrom.’” 

In Harvey v. Dunlap, N. Y. Sup. Court, Lalor 193, the defend- 
ant threw a stone which put out the plaintiff's eye, but it appeared 
that the injury was accidental. Nelson, J., in denying a motion 
for a new trial, said no principle can be found, or if found, can be 
maintained, subjecting an individual to liability for an act done 
without fault on his part. This was approved by the U.S. Su- 
preme Court in the Nitro-glycerine case, Parrot v. Wells, Fargo & 
Co., 15 Wall. 524, in which an express company broke open with a 
chisel a box of nitro glycerine which had been packed to look like 
sweet oil and was leaking. The company was held not liable for 
the destruction of all the buildings in the neighborhood. Seeals 
Morris v. Platt, 32 Com. 75. There is a case in New York appar- 
ently on the other side of this question. It was an action against 
a colonel of a regiment for an injury from a gun fired by his com- 
mand. The gun must have contained a bullet, although it was 
supposed that all were loaded with blank cartridges. Castle v. 
Duryea, 2 Keyes 169, (1865). (See alsoS. C. inthecourt below, 32 
Barb. 480.) The chief judge said that as the act was done by the 
defendant’s express command negligence was immaterial, but it did 
appear in the case that ball cartridges had been in use a short time 
beforeand the colonel can hardly be said to be free from fault, 
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considering his position and the dangerous character of the‘ 
weapons he was using. 

_In New Jersey the subject was discussed by Chief Justice Beas- : 
ley in Marshall v. Welwood, 38 N. J. L. (9 Vr.) 838, the ease of 
the bursting of a steam boiler. It was not the case of direct tres-. 
pass and the precise question was not involved, but the chief jas-* 
tice said he approved the rule laid down in I Addison on Torts 3, 
viz.: ‘‘A man may however sustain grievous damage at the hands of ' 
another, and yet if it be the result of inevitable accident, or a law- 
ful act done in a lawful manner, without carelessness or negligence, | 
there is no legal injury and no tort giving rise to an action for. 
damages.’’ If, however, the act is illegal, as for example, setting 
off fire works in the street, any person injured has a right of ac- 
tion. Jenne v. Sutton, 43 N. J. L. (14 Vr.) 257. The cases cited 
by Denman, J., in Stanley v. Powell are the following: Year 
Book, 21 Hen. 7, 284; Leame v. Bray, 3 East. 593; Weaver v. 
Ward, Hob. 134; Gibbons v. Pepper, 4 Mod. 404; Wakeman v: 
Robinson, 1 Bing. 213; Hall v. Fearnley, 3 Q. B. 919; Underwood 
v. Hewson, 1 Str. 596; Buller N. P. 16; Day v. Edwards, 57 R. 
648 ; Holmes v. Mather, L R. 10 Ex. 261. 

It is to be observed that a different rule prevails in regard to in- 
jury to property. The interference with property, real or per- 


sonal, is the subject of an action without regard to the intention 
of the defendant. Every man is bound at his peril to know 
whether goods are his own or his neighbor’s, and an innocent pur- 
chaser for value may be held liable in an action of trespass or tro- 
ver. See Pollock on Torts 15. 


In viEw of the recent discussions in regard to the rights of land 
owners and the city ina public street, a late decision of the Su- 
preme Court of Indiana may be interesting. In Lostutter v. City 
of Aurora, 26 N. E. Rep. 184, the question was whether the city 
might make use of an abandoned well in the street without mak- 
‘ing compensation to the abutting owner. The well had been dug 
years before by a former owner of the land, but it had been 
closed and the lot owner had dug another well outside of the 
street. Afterwards the city, without the consent of the present 
owner of the lot, and without legal proceedings to condemn, con- 
structed a platform over the well and set wpa pump for public 
use. The abutting owner insisted that the city had no right to 
maintain a well in the street and that it was a nuisance and an in- 
vasion of her rights as abutting owner, and ‘she asked for an in- 
junction. The court said that it is undoubtedly the law that the 
abutter has a private property right in the street, distinct from. 
that of the public, of which he cannot be deprived without com- 
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pensation, and that this leads to the doctrine that the street cannot 
be diverted from the use to which it was dedicated, and that an 
additional burden cannot be put upon it without compensation, 
but that an urban servitude is very comprehensive and includes 
many other purposes than that of travel. The character of a street ; 
as a street cannot be entirely destroyed withofit compensation, but 
the use of streets is not confined to that of travel. Pipes for 
water and gas may be laid in: them; drinking fountains and 
hydrants may be placed in them. ‘‘Town pumps have long 
been in existence—long before Hawthorne’s historical pump poured 
forth its rill—and it cannot be justly said that a municipal corpor- 
ation is guilty of a nuisance when it does no more than maintain 
a pump in one of its streets.” 

The case seems clear enough, but it serves to throw light upon a 
question which is beconting more important with the invention of 
new methods of adapting the streets to the uses of the public. If, 
for instance, the streets are for other uses than public travel, is it 
true on principle that they may not properly be used to transmit in- 
telligence by the electric telegraph without compensation to abut- 
ting owners for setting up poles within the lines of the streets? It 
has been held in this state that they may not, and Vice Chancellor 
Van Fleet, in a recent case,* distinguished poles used for this pur- 
pose from poles used for the electric railway, on the ground that 
the latter are for the purpose of facilitating public travel and the 
former are not. But is not the transmission of intelligence a proper 
use of the streets, even though it be not by means of vehicles but by 
the electric current alone? Another question suggested by the 
case is whether it is indeed true that the abutting owner retains 
the fee in the street in any real sense. If he dedicates only a right 
of way to the public, whether for travel or for gas and water pipes, 
or even for electric wires, by what authority could the city draw 
the water from beneath the surface? We cannot discuss the ques- 
tion now, but only wish to suggest that perhaps the solution of 
many questions and the reconciliation of many cases will be found 
in theory that the city holds the street in trust for the public uses" 
of a street, and that the abutting owner retains an easement of free 
access to his lot and of all the benefits which a street confers upon 
an adjoining lot. For the interference with any of these he is enti- 
tled to compensation, but in the soil of the street he retains no prop- 
erty worth considering except it may be in the rare case of mines 
beneath the surface, and to these he could only obtain access 
through his own lands. 


Ir 18 CURIOUS to see the old question, whether lawyers can be hon- 


* Halsey v. Rapid Transit Ry. Co., 20 Atl. Rep., 2 Dick Chy. Rep. 
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est, as the heading to an article ina magazine devoted to the dis- 
cussion of the pressing questions of the hour, such as ‘‘ The Silver 
Question,”’ ‘‘ Has Christianity Failed ?’’ and ** Why Our Girls do 
not Marry.’? Mr. Homer Greene asks in the North American Re- 
view for February, ‘‘ Are lawyers, as a class, really dishonest ?”’ 
and answers it in the affirmative at the risk, as he says, of the 
warm indignation of all members of the bar. We hardly think 
the bar will take Mr. Greene sc seriously as this after reading his 
article, for itis nothing more than a repetition of the old question 
whether an advocate can be truly honest who takes the wrong side 
of a case, or who endeavors in an argument to make the worse 
appear the better reason, or cites cases in support of his own side 
without also citing those which his opponent should find for him- 
self, and the qnestion whether an attorney can retain a high moral 
sense after he has allowed his client to plead infancy or the statute 
of limitations. Those who ask these questions have lost sight of 
the chief characteristic of a lawyer. They forget that he is a 
fighter and not a casuist, a champion and not a judge. It does not 
hurt his moral sense to use fair and lawful weapons and fight with 
all his might, and let his opponent take care of the other side, 
while the judge preserves fair play. 

Mr. Greene is mistaken in saying that clients demand in the at- 
torneys methods which the clients would consider dishonorable for 
themselves, and he speaks at random when he says it would pre- 
sent a new and refreshing spectacle if clients on both sides should 
say, ‘*‘ [ want this case tried openly and honorably, without a sus- 
picion of unfairness or undue advantage.’ It is not true, as he 
suggests, that the publie wish the lawyers to be disingenuous, nor 
that lawyers are, for this reason, in danger of losing the finer edge 
of their moral sense. Why is it that those who discuss lawyers 
and morality do not consider that the study of the law and the ad- 
justment of legal rights is a practical study of social morality. 
The common law, including the rules of equity, is nothing but the 
practical expression of what is generally thought to be right be- 
tween man and man, The decision of cases is an endeavor to fin: 
out what has been and should be considered honest and just, and 
while the common law in some things lags behind the popular con- 
science, courts cf equity have Jaid down and enforced the highest 
standards of honor and good faith, so that the equity lawyer finds 
himself constantly obliged to instruct his client in what seems to 
the lawyer the commonest principles of good conduct in positions 
of trust or confidence. We think this view of a lawyer’s studies, 
and this fact in his daily practice have not been sufficiently thought 
of by those who are anxious lest an advocate may hurt his con- 
science by taking the losing side of a case. 
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A QUESTION long since settled in this country in the law of fraud- 
‘ulent conveyances was decided for the first time in England in 
Halifax Joint Stock Company v. Gledhili, Law reports, (1891) 1 
Ch. 31. The question was whether in the case of a settlement 
proved to be fraudulent, the interest of an equitable mortgagee of 
the settlor without notice of the fraud was protected against cred- 
itors by section 5 of 13 Eliz. C. 5. 

The settlor had reserved in the fraudulent settlement a reversion- 
ary life estate to himself, and afterwards had borrowed money of 
one Sellers upon a deposit of the deed of settlement, thus giving 
him an equitable mortgage. Sellers had no notice of the fraud,and 
when the settlement was set aside as against creditors, the question 
was whether Seller’s mortgage was protected by section five of the 
statute. He was a subsequent purchaser for value from a fraudu- 
lent grantee and the suit was brought by creditors. It had been 
decided that a subsequent valuable consideration will support a 
deed in a suit by purchasers under 27 Eliz. C. 4, but the court said 
there had been no direct decision upon this question under the 
statute, 13 Eliz. C. 5, in regard to creditors. The court in the pres- 
ent case refers to the discussion of this subject in May on Fraudu- 
lent Conveyances, 323, and reaches the same conclusion without 
adopting his argument. Mr. Justice Kay refers to the cases under 
27 Eliz. C. 4, and decides that section five of the act of 13 Eliz., as 
well as section three of the act of 27 Eliz., does protect a purchaser 
for value without notice of an interest derived under a settlement 
void against creditors. He says the true theory is not that sug- 
gested by Mr. May, that the deed being good against the grantor 
and only void against creditors, is practically not void but voida- 
ble at their suit, and that consequently a purchaser for value of an 
interest under the deed can successfully resist any attempt to avoid 
it, but rather that the creditors have a legal right under the statute 
and not a mere equity, and unless the statute protects the pur- 
chaser the creditor must prevail whether the purchaser’s estate is 
legal or equitable. Having decided that the statute does protect 
the purchaser under a subsequent deed, and not merely a pur- 
chaser under the original settlement, he held that it made no dif- 
ference whether the estate acquired by him was legal or equitable, 
and that the creditors could not prevail. It is curious, and we may 
say characteristic of the English courts, that no reference was made 
to the American decisions in which it was settled long ago that 
under this statute the purchaser in such a case is protected against 
creditors as he is under 27 Eliz. C. 4 against purchasers. See An- 
derson v. Roberts, 18 Johns. 513; Story Eq., 12 Ed. $$ 434, 436 ; 
Bump. Fraud. Conv., 2 Ed. 451, 480, 481; Pomeroy Kq., §§ 754, 
777, 9€8, 974; 4 Kent Com. 464; Danbury v. Robinson, 1 McCart, 
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213, (1862). In this case Chancellor Green, quoting Kent’s com- 
mentaries, says: ‘‘It is now the well settled American doctrine 
that a bona fide purchaser for a valuable consideration is protected 
under the statute of 13 and 27 Elizabeth, as adopted in this coun- 
try, whether he purchases from a fraudulent grantor or a frandu- 
lent grantee, and that there is no difference in this respect between 
a deed to defraud subsequent creditors and one to defraud subse- 
quent purchasers. They are voidable only and not absolutely 
void.’’ This last sentence must no doubt be taken to mean that 
they are void only so far as the statute makes them void, and so 
construed it is in accord with the decision of Mr. Justice Kay. 





ANOTHER CURIOUS instance of English ignorance of American law, 
is found in a recent opinion of Burt, J., in a case in admiralty, 
The Avon and Thomas Joliffe, Law Reports, [1891] P. 8. When 
counsel contended that the principle of dividing the damages 
between two vessels to blame for a collision had long been fol- 
lowed in the United States, the judge said: ‘‘ It may be that the 
law as administered in the United States, or in some particular 
state of the Union allows the recovery of damages in the manner 
contended for.’’ One would have thought the learned judge would 
have known that admirality law was administered by the federal 
courts and not by those of any particular state. The case is an 
illustration of the fact that admiralty law as administered in the 
United States is the general admiralty law and not admiralty as 
limited by the courts of the mother country. 


Ir 1s to be noted that a new series of the English Law Reports 
begins with the present year. One of the purposes of the change 
seems from the advertisements to be to obtain new subscribers who 
are offered the advantage of beginning with a new set of reports, 
even if they cannot afford to buy the old ones. The reports are to 
be numbered now by the year and not consecutively from the 
beginning. The citations are as follows: 

In the first series, Chancery Division, (including the Court of 
Appeal) [1891] 1 Ch., [1891] 2 Ch., [1891] 3 Ch. 

In the second series, Queen’s Bench Division and Probate Division 
(including bankruptcy, divorce, admiralty, ecclesiastical, railway 
and canal commission cases), [1891] 1 Q. B., [1891] 2 Q. B., [1891] P. 

In the third series, Appeal Cases (in the House of Lords and Privy 
Council), [1891] A. C. 

It appears therefore that there are to be three volumes this 
year of the Chancery Division, two volumes of the Queen’s Bench 
division, one of the Probate Division, and one of Appeal Cases. 
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The reports are all published in monthly parts, and the agents 
of William Clowes & Sons (limited) for the sale of them in this 
country are Little, Brown & Co., of Boston, and T. & J. W. 
Johnson, of Philadelphia. 





SUSANNAH PUGH v. JOSEPH M. L. GARDNER. 
(Essex Circuit Court.) 


Tax Adjustment Act—Redemption of 
Property, who entitled to—Interpretation of 
Statutes—-A tenant having a continuing estate 
in lands sold under the tax re-adjustment 
act is an “owner” within the meaning of 
the act, and is entitled to notice to redeem. 

The title taken under this act is taken 
under the power of taxation. It overrides all 


estates and interests, and is against the land 
in rem. The restriction on redemption to 
persons having an estate in the lands which 
appears of record in the county, does not 
apply to the notice to redeem. Such notice 
must be served upon all persons having any 
interest in the lands whether they have the 
right to redeem or not. 


Mr. J. E. Howell for the plaintiff. 

Mr. L. H. D. Gilmour for the defendant. 

The facts appear sufficiently in the opinion. 

Depuk, J., (Orally): I will decide this case, in order that I 
may avoid expressing some opinions on the Tax Adjustment act 
on questions that may arise in the future. 

The title in this case taken under the Tax Adjustment act is a 
title taken under the power of taxation, a power which overrides. 
all interests and all estates, and is against the land itself im rem. 
Under that power the Jegislature may make a provision that on a 
sale for taxes the title shall be absolute and unqualified. It may 
deny wholly the right of any person to redeem. It may indicate 
a right of redemption in certain designated persons undoubtedly. 
The power of the legislature may be said in that respect to be well 
nigh supreme ; and the question always arises as to what provision 
the legislature has made for notice before redemption, and wherever 
provisions of that character are contained in an act the courts con- 
strue it with the utmost particularity. 

Mr. Howell ; Let me call your Honor’s attention to the fact that 
the purchaser is entitled to the possession of the premises within 
one month after he gives notice. 

THE Court: I have no doubt of that and I think that under the 
fifth section of the act, apart from the other provisions, independ- 
ent of those provisions, I should regard a tenant in possession, not 
simply in possession as of right, but in possession as having a 
term, an interest, an estate in the property, as being an owner 
within the meaning of that section; because a construction has 
been put upon the word ‘‘owner’’ to embrace every actual estate. 

Mr, Howell; The act doesn’t use the word ‘‘ owner.”’ 

THE Court (Reading): ‘‘ Service on the owners and mortgagees 
of lands.’’ I haven’t the slightest doubt that a tenant having a 
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continuing estate in lands is an owner within the meaning of ‘that 
statute. The provisions of the next section with regard to the 
right of redemption, which seems to be limited to those only who 
have titles that appear on record, would seem to be (and I think 
that is the true construction of the act), that no one would be en- 
titled to redeem under that construction, unless the title by virtue 
of which he seeks to redeem appears on record. But that wouldn’t 
necessarily restrict the word owner in the preceding section on 
the subject of notices to those parties who are entitled to redeem;. 
because the party may sell, leaving the tenant’s estate still subsist- 
ing. Take one of these long leases here on the church property: 
It would be a monstrous thing to say that you could serve notice 
on the owner of the reversion, whose estate would come in a num- 
ber of years hence, and under that you could put out these peo- 
ple, who have valuable interests and are tenants in this property, 
and are more interested than the owners of the ultimate fee. That 
would be a monstrous construction. The court would put such a 
construction on these provisions as not necessarily to defeat the 
title but to allow a proceeding against the owner of the fee. I 
also agree that the time when the notice is given is the time with 
respect to which the ownership, the lien upon property, is to be 
determined, and that a purchaser at one of those sales, when he 
gives a notice, acquires as of. that time, subject only to the rights. 
of those who are owners or incumbrancers as of that time. Oth- 
erwise, one of these deeds would be worthless. A man might 
confess judgment next day, and he might keep on confessing judg- 
ment for six months, and he might make conveyances, and the 
title would be of so elusive a character that nobody could run it 
down. Whenever an owner, resorting to the record, finds out who 
is the owner, and serves a notice on him, his rights are fixed as of 
that time. 

On the question of notice, under the fifth section, probably pos- 
session by a tenant would be regarded as sufficient notice to pro- 
tect his rights. 

Now, as I understand the facts in this case, Arthur Devine be- 
came the mortgagee in 1885. He sold the property to Mrs. Gard- 
ner, taking back a purchase money mortgage. He held that mort- 
gage until April, 1888, when he assigned it to a man by the name 
of Daly. Daly was the holder of that mortgage at the time this 
notice was given, Devine having assigned it to him. At the time 
this notice was given Martin Gardner was the owner of the legal 
title. Notice was given to him, to Daly, and to another mortgagee. 
In point of fact it was given to Devine, but that notice goes for 
nothing, because he hadn’t a shadow of interest at that time, as 
the matter is disclosed, having assigned his mortgage to Daly. 
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It is with respect to that condition of the title that this contro- 
versy must be looked at. Now, was there any title in tenancy— 
not mere occupancy by a license or permission, but an estate in 
tenancy at that time? Why, it is very manifest there was not. 
The relation of landlord and tenant isa contractual relation. It 
arises out of a contract that the law requires to have certain ele- 
ments; otherwise it becomes a mere license, whether it be by parol 
or in writing. It must be that the person claiming to be tenant 
shall have the right of occupation of lands ; and secondly, the in- 
terest inseparable from the idea of landlord and tenant considered 
as an actual estate, as distinguished from a mere license, is a rent 
reserved, and that reservation may be of one thing or other, but it 
must be acertain sum ora certain article, either ascertained or as- 
certainable. For instance, if it be a rent reserved to pay so much 
a month, that would create an estate as distinguished from a mere 
license. If it should be a rent reserved, the payment of a pepper- 
corn, a mere nominal sum, but nevertheless designated and defined 
between the parties, that would be the rent, and the relation would 
be the relation of landlord and tenant. All the leases used to be 
made in that way. So that on arent reserving a certain share of 
the produce, such as one bushel in ten of the grain produced, there 
would be a tenancy, because the terms of the bargain would be 
definite and the rent could be reduced to a certainty ; it would be 
a matter of ascertainment. But that is not this case. Here these 
parties are to pay what? They are to pay what they please. You 
can’t sue for a rent like that; youcan’t distrain for it. It has none 
of the qualities that would be necessary in order to constitute an 
estate in the tenancy. It would create at the utmost a mere license 
that Mrs. Gardner could have determined at any time, a mere oc- 
_ cupancy by sufferance, and not a tenancy. If an occupation of 
this character could bring a party within the provisions of this law, 
then every boarder that occupies a room in a boarding house and 
pays his board by the month would be entitled to notice; and it 
would be still more apparent if that boarder were occu pying on an 
arrangement that he was to be allowed to pay what he pleased. 
The case has none of the elements of a tenancy, and I am very clear 
that there is no such estate in this case as comes within the pro- | 
visions of the act as I have construed it. 

But this act of 1889 makee this matter perfectly clear. Whether 
the Legislature ought to have passed an act that was quite so 
sweeping as this is a question that I will not consider. 

(The Court reads from the act of 1889 and continues) : 

It gives point and directness and conclusiveness tu the provis- 
ions in the sixth section with regard to redemption. The right to 
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redeem is limited to those persons who have that sort of estate 
and have the evidence of it—the title deeds recorded. 

I think this is clearly a case in which there is no title against the 
purchaser of this property, and the finding of the court must be 
in favor of the plaintiff. 


- 


ABTRACT OF OPINIONS READ IN THE COURT OF CHAN- 
CERY, FEBRUARY TERM, 1891. 





WHITE v, DAVIS, ET AL. 
(Decision Febrnary 3, 1891.) 


Equity Practice—Parties—Fraud—Assignee—Presentation of Claims by 
Creditors—Suit Against Assignee by Creditor. 


On demurrer to bill. 

Mr. M. D. Grey for the demurrants. 

Mr. R. 8. Clymer for the complainant. 

THE CHANCELLOR: 1. No persons are parties toa bill in Chan- 
cery, except those against whom process is prayed, or those who 
are specifically named and described as defendants in the bill. 

2. Ifa person be properly charged in the bill as executor, de- 
visee or assignee, or in any other capacity, it is not a goud objec- 
tion that he is not so styled in the prayer for process or subpoena. 

3. A court of equity may presume fraud and declare an assignment 
purporting to be for the benefit of creditors, fraudulent from the 
character and conduct of the assignee appointed by the debtor. 

4. But an assignment for the benefit of creditors is usually so 
beneficient in its operation that it should clearly appear that it will 
not serve a good purpose, but will merely operate to hinder and 
delay creditors before it should be set aside. 

5. A judgment creditor of a debtor, who has assigned for the 
benefit of his creditors, although he may not have presented his 
claim to the assignee, may apply to this court to secure the due 
execution of the assignee’s trust. 

6. Where an assignee for the benefit of creditors is the brother 
of the assignor, and it is his duty to attack the assignor and other 
of his brothers, and, as well his nephews and nieces as fraud- 
doers, and he has evinced an inclination to favor the assignor to 
the detriment of the creditors, a suit, making such attack may, in 
this court, be maintained by a creditor, the assignee being a party 
defendant. 





THOMPSON v. PENNSYLVANIA R. R. CO. 
Contempt of Court—Remedies—Compensation for Injuries resulting m 
Consequence of Breach of Injunction. 


Proceedings in contempt for breach of injunction, 
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Mr. Wartman and Mr. Crandall for the motion. 

Mr. 8. H. Grey, contra. 

Pitney, V. C.: 1. Proceedings in contempt are of two classes, 
viz.: (1) Those instituted solely for the purpose of vindicating 
the dignity and preserving the power of the court, being criminal 
and punitive in their nature, and (2) Those instituted by private 
individuals for the. purpose of protesting or enforcing private rights: 
being remedial and civil in their nature. 

2. In proceedings of the second class the state of the mind 
toward the court of the offending party is immaterial and it is no 
answer to tbe complaint of the injured party that the offender did 
not intend in what he did to contemn the authority of the court. 

3. When a party has disobeyed an injunction of this court to 
the injury of another party, resulting in damages unliquidated in 
their nature, and not ascertainable by the machinery of this court, 
it will not in the absence of special circumstances commit the of- 
fender until he compensate the injured party, but leave the latter 
to his remedy of the law. 





A. A. DE GRAW, ET AL., v. MECHAN, ET AL. 


Delay by Complainant in Enforcing Remedies—Confirmation of Title to 
Lands Purchased by Complainant at Grossly inadequate Prices— 
Stale and Inequitable Demands—Public Sales. 


Mr. Wm. B. Gillmore for the complainants. 

Mr. James F. Minturn for the defendants. 

GREEN, V. C.: Whether a voluntary conveyance by one who 
had assumed the payment of a mortgage on other property, the 
title to which he had previously held and conveyed, made before 
proceedings to foreclose this mortgage, and for a decree for defic- 
iency against him under the law as it stood in 1877, will be pre- 
sumed fraudulent as against one owning the mortgage, guere ? 

Delay by complainant in the enforcement of remedies, involving 
a lapse of time, during which conditions had been changed, which 
cannot be reinstated, money has been expended in improvement of 
property attacked, parties and witnesses had died, and indemnity 
imperilled or lost, is ground for a court of eqnity to withhold re- 
lief. 

A complainant who has, under an execution, purchased property 
at a grossly inadequate price, under circumstances which gave him 
an unfair advantage, and whose conduct has been such as to render 
it unjust to grant him relief, cannot successfully invoke the aid of 
a court of equity to confirm his title. 

Public judicial sales should be conducted so as to produce, not 
only the money due on the execution, but as much as possible for 
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the parties in interest, and to that end full, free, and fair competi- 
tion should be secured. : 

A court of equity does not extend its aid to the enforcement of 
stale or inequitable demands, and should not willingly give encour- 
agement to the unearthing’ of neglected litigation for purposes of | 
speculation. 





ALEXANDER KANOUSE v. MARIA STOCKBOWER.,. 


Titles to Lands Under the Waters of Lakes and Ponds—Descriptions— 
Grants. 


On final hearing on bill, answers and proofs taken orally. 

Mr. James H. Neighbour and Mr. Theodore Runyon for com- 
plainant. 

Mr. John L. Conover and Mr. Alfred Mills for defendant. 

VAN FLEET, V. C.: 1. The title to the soil under the waters of 
lakes and ponds in this state passed to the proprietors and not to 
the state, and is therefore subject to the same legal regulations 
that govern the acquisition, enjoyment and transmission of other 
real property. 

2. The maxim Falsa demonstratio non nocet is without pertin- 
ency or utility except in cases where two or more descriptions of 
the same thing are given ina — or devise which are contradic- 
tory or inconsistent. 

3. Whenever the testator’s intention to give the whole, as an en- 
tirety, clearly appears from the language of the will, additional 
words of description which prove to be only partially true, will be 
rejected as a misdescription ; but it is not true that words of gen- 
eral description will always prevail over an enumeration of partic- 
ulars, which, on their face, purport to be designed as qualifications 
or restrictions of a preceding general description, there the general 
description must yield to the particular description. 

4. A grant of land bounded upon or along a river, above tide 
water, carries the title of the grantee to the centre of the stream, 
if the title of the grantor extends that far, unless the terms of the 
_ grant show that it was the intention of the parties that the grantee’s 
title should not.extend to that point. 

5. But this rule does not apply to grants of land abutting upon 
fresh water lakes and ponds ; in such cases the grant extends only 
to low water mark. 





MERRITT v. MERRITT. 
Annuity Funds—Reduction of Annuity—Residuary Legatees—Orphans’ 
Court Accounting. 


In this case suit was brought by Nehemiah Merritt to compel the 
residuary legatees to invest additional moneys, in order to increase 
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his annuity to $1,000, as provided by the will of his father, George 
Merritt. The testator, George Merritt, died in Rome in 1873, hav- 

ing made a will in New Brunswick in 1871, by which Nehemiah 

Merritt was to receive $15,000 from the estate. By a codicil added 

at Nice, France, this bequest of $15,000 was revoked, and the exe- 
cutrixes, the four unmarried daughters of the testator, directed to. 
invest an amount which would yield an annual income of $1,000, 

to be paid to Nehemiah Merritt in weekly payments. The will 

was probated in Middlesex county and letters testamentary were™ 
issued to the executrixes. After settling up the estate there re- 

mained about $35,000 for division, and after accounting to the court, 

the acting executor notified Nehemiah Merritt that an amount had 

been invested for his benefit and asked for an acknowledgment of 
the annuity. He refused to sign this and afterward appealed to 
the Orphans’ Court to remove the exucutrixes, on the ground that 
they had not fulfilled their trust, his annuity being about $600 in 

arrears, and that they had not made the investment in bonds and 
mortgages on real estate as directed by the will. 

The opinion of the court was delivered by the Chancellor, which 
in brief states that the investment was clearly insnfficient to pro- 
duce the required annuity, and decides that therights of residuary 
legatees are subsidiary to the annuity gifts and that the latter must 
be kept good out of the body of the estate. The residuary estate 
could not be released so as to harm the annuitant. If the Orphans’ 
Court had actually passed on the matter and sanctioned the exe- 
cutors’ reduction in the annuity fund—of which matter it would 
have, probably no jurisdiction—still, as the annuitant had no ac- 
tual notice, he was not bound. Published notice in the newspapers. 
of a settlement is insufficient to bind an admitted distributee under 
a will without actual nutice to him. And even though the annui- 
tant receives and accepts checks, representing reduced payments, 
if he did it ignorantly he is not estopped from securing his rights. 
The investment by the executrixes for the benefit of Nehemiah 
Merritt was not rightly made, and not legally acquiesced in. An 
accounting must now be made, including all sales made from the 
estate of the testator; and Isabella, a married daughter, and also 
a legatee, must be made a party to the suit. 





Hines v. Hines. Chancellor McGill. A contested will case. The 
decree of the Orphans’ Court affirmed. 

White v. Davis. Chancellor McGill. Demurrers of all defend- 
ants except Croley overruled. Demurrer of Croley sustained. 

Snyder v. Greaves. Vice Chancellor Bird. Ona question as to- 
whether an alleged agreement can be enforced for specific perform- 
ance. Complainant may have a decree to redeem. 
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Byron K. Stickle v. Libbie M. Stickle. 


Chancellor MeGill. A 


divorce granted, and husband must pay the Master’s fees, 





THE BOARD OF CHOSEN FREEHOLDERS OF THE COUNTY OF ESSEX v. THE NEW- 
ARK CITY NATIONAL BANK AND JOSEPH M. SMITH. 


(Court of Chancery of New Jersey, February Term, 1891.) 


Board of Chosen Freeholders.— Prop- 
erty of County—Banks— Money on Deposit— 
Trustee—Jurisdiction of Court of Equity— 
Remedy at Law—Mandamus.—1. The title to 
all property belong to a county is by statute 
vested in its board of chosen freeholders. 

2. The contract, arising by implication 
of law from a deposit of money ina bank is 
that the bank will, whenever required, pay 
out the money in such sums and to such 
persons as the depositor shall designate by 
his checks. 

3. Even when it is known that the money 
deposited is held by the depositor as a trus 
tee, the bank is bound to presume, in the 
absence of knowledge to the contrary, that 


money has been drawn by him in the 
proper discharge of his duty as trustee, and 
to pay the check accordingly. 

4, When the jurisdiction of this court is. 
disputed on the ground that a remedy at 
law exists to justify the court in declining 
jurisdiction, it must appear that the remedy - 
at law is neither doubtful nor obscure ; also: 
that it will correct the whole mischief and 
secure to the person asking relief. his whole 
right in a perfect manner. 

5. A mandamus never issues to enforce 
an equitable right. Two things must con- 
cur to authorize its issue: a specific legal 
right and the absence of any other effectual 
legal remedy. 


a check drawn by the depositor against the 


On demurrer. 

Mr. John W. Taylor for demurrant. 

Mr. Frederick W. Stevens for complainant. 

VAN FLEET, V. C.: The defendants to this suit are Joseph M. 
Smith and the Newark City National Bank. Smith has filed a de- 
murrer which attributes two faults to the complainant’s bill. First, 
that it contains no equity ; and second, that the complainant has 
an adequate and complete remedy at law. The bill makes this 
case: That Smith was elected county collector of the county of 
Essex in May, 1885, and was re-elected annually thereafter until 
May, 1890, when another person was elected to that office, who 
duly qualified ; that Smith, while holding the office of county col- 
lector, deposited a part of the moneys which came to his hands as 
such collector, in the Newark City National Bank to the credit of 
an account which he opened in that bank in the name of ‘‘ Joseph 
M. Smith, Collector,’’ and that there stood to the credit of that ac- 
count on the books of the bank when he ceased to be county col- 
lector over $18,000; that this money was and is the property of 
the complainant, and had been deposited by Smith in his official 
character in order that it might be drawn out and expended for 
public purposes under the direction of the complainant ; that the 
complainant has requested Smith, since he ceased to be county col- 
lector, to draw a check by which the money might be transferred. 
from his credit to that of the complainant, and that he not only 
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refused to do so, but todo any other act by which the money 
might be applied by the complainant to the uses for which it was 
raised, and that the bank has refused to honor a check drawn 
against the money so depusited by the collector now in office, in 
obedience to a resolution adopted by the complainant, on the 
ground, as it states, that it cannot safely pay a check drawn by 
any other person than Smith. The complainant asks for a decree 
adjudging that the money in bank standing to the credit of 
‘‘ Joseph M. Smith, Collector,’’ is its money, and directing the 
bank forthwith to pay the money to it. 

Taking these averments to be true, as we must against the de- 
murrant, it seems to me that a case of equity cognizance, perfect in 
every essential respect, is presented ; indeed, so perfect does the 
case appear to me to be that Iam compelled to regard the attack 
upon it rather as an exhibition of courage than sagacity. These 
facts stand confessed: that the bank owes somebody over $18,000 ; 
that this debt was contracted by the bank in receiving on deposit 
money belonging to the county of Essex from that public officer 
who usually receives and disburses the county funds, and that 
since this debt was contracted the officer to whose credit the money 
was placed has become functus officio. That the legal title to the 
money deposited was originally in the complainant there can be no 
doubt. The statute incorporating the boards of chosen freeholders 
of the several counties of this State vests in each board the title 
to all property held for public use in the county which the board 
represents, and it also gives power to each board to raise such sums 
of money for public use as the board shall deem adequate or 
proper, and then adds, ‘‘all which moneys so raised, shall be ap- 
plied, paid and expended under the direction and management of 
said corporation.”’ Rev. 127 Sec. 2; 128 Sec. 4. By plain words 
this statute vests the legal title to all property belonging to a 
county in its board of chosen freeholders. It has been decided 
that this was one of the manifest’ purposes of the statute. Free- 
holders of Monmouth Co. v. Red Bank Turnpike Co., 18 N. J. Eq. 
(3 C. E. Gr.) 91. 

But this situation of affairs has, in respect to the legal title to 
the money in question here, been changed, at least so far as the 
bank is concerned. The bank, by crediting the money to Joseph 
M. Smith, Collector, became by law Smith’s debtor, and he be- 
came its creditor. The contract arising by implication of law 
from a deposit of money in a bank is that the bank will, whenever 
required, pay out the money in such sums and to such persons as 
the depositor shall designate by his checks. The deposit is made 
to subserve the convenience of the depositor, with the understand- 
ing that he shall have the right to draw checks against it at his 
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pleasure. And even when it is known that the money deposited is 
held by the depositor as a trustee, the bank is bound to presume, 
in the absence of knowledge to the contrary, that a check drawn 
against the money by the depositor has been drawn by him in the 
proper discharge of his duty as trustee, and to pay the check ac- 
cordingly. National Bank v. Insurance, 104 U. 8. 54,63. So far 
as the pleadings now show no legal relation, arising out of a con- 
tract, either express or implied, was established between the com- 
plainant and the bank when the money in question was deposited; 
nor is anything alleged which shows that since then the bank has 
become subject to a legal duty to the complainant, which the com- 
plainant may enforce by any of the ordinary or extraordinary rem- 
edies known to the law. As the record now stands, there is noth- 
ing in it whatever, which shows that the complainant has a remedy 
at law against the bank for the money or credit in dispute. Itcer- 
tainly has not a plain, adequate and complete remedy at law. And 
that, as I understand the rule on this subject, must be the charac- 
ter of the remedy at law which is required, in a case of this kind, 
to justify this court in declining jurisdiction. If the remedy at 
law is doubtful or obscure, or if it falls short of correcting the 
whole mischief, or of securing to the party asking relief his whole 
right, in a perfect manner, this court must retain jurisdiction in 
order that full and complete justice may be done. 1 Story’s Kq. 
Juris. Sec. 33. 

On the argument it was not pretended that the complainant 
could maintain action in assumpsit against the bank for the re-' 
covery of the money which it owes, but the single ground put for- 
ward in support of the demurrer was that the only remedy to 
which the complainant can have recourse against the bank, assum- 
ing the facts stated in its bill to be true, is an application for a 
mandamus. The argument urged was that the remedy which 
that writ would furnish in such a case as this was so plain, so ad- 
equate and so effectual that the complainant should be thrust out 
of this court, and thus be compelled to seek relief by that process. 
But this view stands, obviously, in direct conflict with the very 
foundation on which the law regulating the use of the writ of 
mandamus rests. The writ never issues except to enforce a legal 
right or duty. It isa process known only to the common law, and 
cannot be used to enforce purely equitable rights. Mr. Justice 
Depue, speaking for the Supreme Court, in State v. Paterson, 
Newark and N. Y. R. R. Co., 48 N. J. L. (14 Vr.) 505, 510, said: 
‘*Two things must concur to authorize the issuing of a mandamus 
—a specific legal right, and the absence of an effectual legal rem- 
edy.’’ The remedy by mandamus is an extraordinary one, and 
the principle which regulates its use is this: That whenever a legal 
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right exists, the person entitled to such right should have a legal 
remedy for its enforcement, and when the ordinary remedies of the 
law fail him, he may have recourse to this writ. 

Whether or not the complainant could successfully prosecute an 
application for a mandamus against Smith, tocompel him to make 
a transfer of the money standing to his credit on the books of the 
bank, it is wholly unnecessary to inquire, for, as the case now 
stands, the bank is the principal debtor ; it received the money, 
and has had the use of it, and still hasit, and is, therefore, the 
party who is primarily liable, and who ought, in justice, to be com- 
pelled to pay it. The duty of the bank to pay is higher than that 
of Smith ; the bank has had the benefit of the money and Smith 
has not. The feat ures of the case which make it the proper sub- 
ject of equity jurisdiction require no discussion. It is sufficient to 
say that the admitted facts are, that a large sum of money belong- 
ing to the complainant was deposited in the defendant bank, in 
the name of another person, in such manner that the bank became 
liable at law to such other person for the balanre standing to the 
credit of the account, and that now, although the person making 
the deposit nas lost all right to exercise any control over the 
money, he nevertheless unjustly refuses to do any act whereby the 
complainant may regain control of the money, and that in addi- 
tion, the bank refuses to recognize the right of the complainant to 
the money, as against the person who deposited it, until its right 
has been judicially established. My judgment is, that in sucha 
case, no court but a court of equity can give full, speedy and com- 
plete relief to the injured party. No other tribunal can take cog- 
nizance of the complainant’s right to the subject of the suit, nor 
determine the complainant’s right to the subject of the suit, nor 
determine the complainant’s right to it, as against both defend- 
ants, in a single suit. 

The demurrer must be overruled with costs. 





FRANK O’BRIEN v. THE AMERICAN DREDGING COMPANY. 
(New Jersey Supreme Court, Filed February 19, 1891.) 

Master and Servant—Fellow Servants— foreman of other workmen with whom he 
Vice-principal.—A master will not be liable labors in the execution of work designed 
to a servant in his employ for the injuries and directed by the master or his vice-prin- 
occasioned by the negligence of a superior cipal. 
servant who is also employed as a boss or 

On rule to show cause. 

Plaintiff's action was brought to recover damages for an injury 
received by him by reason of his foot having been drawn into the 
machinery of a steam dredge whereon he was employed asa ‘‘ deck 
hand.’”’ The dredge was owned by defendant and was, at the 





eM? 4,170 © —- = 


O’BRIEN v. THE AMERICAN DREDGING COMPANY. 83, 


time, used in dredging the James River, near Richmond, under a. 
contract with the United States Government. 

The machinery had stopped because the chain had jumped from 
the drum and plaintiff took a position which exposed him to the. 
injury if the machinery moved. 

The evidence was conflicting whether plaintiff had been ordered 
to take that position by one Cannon, who wus called ‘* Captain of 
the dredge. 

The machinery was set in motion by Cannon and caused plain- 
tiffs injury. 

It was a matter of contest upon the evidence whether Cannon or 
other workman, gave notice to plaintiff of the danger of his posi- 
tion or of the proposed movement of the machinery. 

There was a verdict for plaintiff and this rule was granted. 

Argued at November Term, 1890, before the Chief Justice and 
Justices Dixon and Magie. 

Mr. M. P. Grey for the rule. 

Mr. Carrow, contra. 

The opinion of the court was delivered by 

Maatix J.: One of the reasons assigned in support of this rule is — 
based on the contention that Cannon, whose act occasioned the in- 
jury of plaintiff, was a fellow-servant of plaintiff and that their 
common employer, the defendant, is not liable for Cannon’s negli- 
gence (if his act was negligent), unless it appears that defendant 
did not exercise proper care in employing him, or in retaining him 
in its employ, of which there was no proof. 

The general rule that servants employed by or under the control. 
of the same master, in a common employment, obviously exposing 
them to injury from the negligence of others so employed or con- 
trolled, although engaged in different departments of the common 
business, are fellow servants, who assume the risk of each other's. 
negligence and cannot have recourse to the master for any injury 
resulting therefrom, as announced and established in a series of 
cases in our courts, Harrison v. Cent. R. R. Co., 2 Vr. 293; Paul-. 
mier v. Erie R. R. Co., 5 Vr. 151; McAndrews v. Burns, 10 Vr. 
117; Ewan v. Lippincott, 18 Vr. 192; Rogers Loco. Works v. Hand, 
21 Vr. 364, is not brought in question, but its correctness is con. 
ceded by plaintiff's counsel. 

On the other hand, it is also conceded that a master may employ 
and put in his place a representative for whose negligence, occas- 
ioning injury toa servant also in his employ, he will be liable. 
The rule thus conceded has been applied by our courts only in the 
case of Smith v. Oxford Iron Co., 13 Vr. 467. The question there 
was whether an incorporated company was liable to an injured ser- 
vant whose injury was occasioned by the neglect of its president. 
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The case showed that the superintendence of the business of the 
company had been committed to its president. He introduced the 
use of a highly dangerous explosive without instructing the work- 
men directed to use it in respect to its dangerous qualities. This 
court held that under such circumstances a duty devolved on the 
company to give notice of the qualities of the explosive, a failure 
to perform which would be negligence, and that having entrusted 
to its chief executive officer the superintendence of its business, it 
became his duty to give the required information, and his failure 
or neglect in that respect was imputable to the company and ren- 
dered it liable to its servant injured in the use of the explosive. 
The superintendent of the business was thus held to be, in respect 
to this duty owed by the company to its servants, a representative 
of the company whose negligence was its negligence. 

The question to be solved in the case before us concerns the rela- 
tion between the defendant company on the one hand and Cannon 
and the plaintiff on the other hand, and the rule to be applied in 
respect to the plaintiff's injury, if occasioned by the negligence of 
Cannon in the relation to the common employer disclosed by the 
evidence. If that relation comes within the doctrine of Smith v. 
Oxford Iron Co., defendants’ liability will be settled; if, however, 
the relation is different from that then considered, it must be next 
determined whether it comes within the principles of that case, or 
whether, upon that or other principle, the liability of defendant is 
shown. 

In determining the relation of the parties we are bound to as- 
sume as proved, whatever the jury was warranted in finding from 
the evidence to sustain plaintiffs action. 

Thus considered the evidence establishes the following, viz.: 

That defendant is an incorporated company engaged in the busi- 
ness of dredging by steam dredges; that Albertson is the general 
superintendent of the company, having power to direct where the 
dredges are to operate, to supervise the employment of workmen 
and to discharge them; that the steam dredge, whereon plaintiff's 
injury was received, was directed to be worked in the James River 
near Richmond, under a contract with the United States, the con- 
trol of government engineers and the supervision of an inspector 
stationed thereon; that Cannon, who was called ‘‘Captain”’ of the 
dredge, was authorized to employ men to work on it, subject to 
the approval of the general superintendent, who had power to dis- 
approve and discharge them; that the duty of the captain was to 
operate the dredge in said dredging; that plaintiff was employed 
by Cannon as a *‘deck hand”’ on the dredge, and his duty was to 
aid in the operation of the dredge, and that Cannon had charge of 
the men so employed, and they were under him. 
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From this it is obvious that the case in hand does not present 
the same features as that of Smith v. Oxford Iron Co. The rela- 
tion which its president and superintendent bore to that company 
is here paralleled by the relation of Albertson to the defendant. 
While Cannon was entrusted with some authority toemploy work- 
men, yet in respect to the operation of the dredge in the prosecu- 
tion of defendant’s business, he was nota general superintendent 
but a mere foreman of the gang of workmen engaged with them in 
the execution of the master’s work. He wasa superior and they 
were inferior workmen, but all were employed in a common opera- 
tion, though in different grades of service. 

Does the principle on which that case was decided, or do correct 
peepee, fix a liability on the master under the circumstances of 
this case ? 

The rule laid down in that case is based on the proposition that 
the chief executive officer of an incorporated company, to whom it 
has committed the superintendence of its business, is, in respect to 
duties owed to its workmen, its representative. 

This proposition accords with that announced by the text-writ- 
ers on this subject, viz.: That when a master commits the entire 
charge of his business to another, retaining no oversight 4nd exer- 
cisipg no discretion of his own, the latter becomes, in respect to 
the duties of the master to the workmen in his employ, an alter 
égo or vice-principal of the master, who is liable for his negligence. 
Shear. & Red. on Neg., Sec. 102; 2 Thomson Neg. n. 1038, ee. 
34; Wharton on Neg., Sec. 229. 

Since a corporation must in general act by agents, it is awe ee 
that when it becomes an employer of men, there will exist some 
agent, who, in respect to its duties to the employed, will be the 
representative of the company. While, however, it may be nec- 
essary for such corporations to act in these respects by agents, the 
relation between them and such agents will be identical with that 
between an individual employer and such agents voluntarily em- 
ployed, and the rules governing the relation will be alike. 

It may be that a master, whether an individual or a corporation, 
in the conduct of an extensive business, may so commit the charge 
of distinct departments of the common work to different agents, 
that each may represent the master within that department. It 
may also be that a master may employ one in a dual relation, so 
that in some respects he may represent his master and in other re- 
spects be a mere workman. 

But neither of the propositions need now be. pronounced upon, 
for neither is directly involved in the case. 

When we ex.mine the adjudged cases involving the application 
of the rule I have mentioned, and attempting to draw the line be- 
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tween the relati n which will constitute an employe the represen- 
tative of his master and that which will make him a.fellow work- 
man with others, we are confronted with a variety of irreconcila- 
ble decisions, evincing a positive opposition of views between 
courts administering the same system of laws. 

In one line of cases the mere fact that one servant is endowed 
with a superior grade of service over others who are subordinated 
to him, is deemed to establish his position as a representative and 
vice-principal of the master. 

Such is the view taken in Ohio Berea Stone Co. v. Kraft, 31 
Ohio St. 287, and cases therein collected; in Illinois over dissent, 
Chicago & Alton R. R. Co. v. May, 108 Ill. 288; in Missouri, Cook 
v. Hannibal, etc., R. R., 63 Mo. 397; in Tennessee, Louisville, etc., 
R. R. v Bowler, 9. Hersh. 866; and in Michigan, Chicago, etc.,R. 
R. v. Bayfield, 37 Mich. 205. 

So in the Supreme Court of the United States, it was held by a 

divided court, that a conductor of a railroad train, who had a 
right to command the movements of the train and to control those 
employed on it, was not a fellow servant with such employes but 
a representative of the company for whose negligence it was liable. 
Chhicago & Milwaukee R. R. v. Ross, 112 U. 8S. 377. 
_ On the other hand there is a line of well considered cases which 
repudiate this doctrine and hold that a servant employed asa fore- 
man with other workmen, is not, in respect to such employment a 
vice-principal but only a fellow workman. 

A ‘*mining boss”’ or ‘driving boss,’’ who were under a general 
superintendent of a mine, were held, in Pennsylvania, to be fellow 
servants of those working with and under them. IL. Valley Coal 
Co. v. Jones, 86 Pa. St. 432. A like principle will be found to un- 
derlie the decisions in Reese v. Biddle, 112 Pa. St. 72; N. Y. L. E. 
& W. R. R. v. Bell, 112 Pa. St. 400; Waddell v. Simonson, 112 
Pa. St. 567; and Lewis v. Seifert, 116 Pa. St. 626. 

A like view is expressed in the courts of New York. Brick v. 
Rochester, etc., R. R. 98 N. Y. 211; McCosker v. L. I. R. R., 84 
N. Y. 77; Crispin v. Babbitt, 81 N. Y. 516; Malone v. Hathaway, 
64 N. Y. 5; Hussey v. Cojer, 112 N Y. 614; and Loughlin v. 
State, 105 N. Y. 159. In the last cited case, Chicago & Milwaukee 
R. R. v. Ross, Sup., was disapproved. 

Cases in Massachusetts, some of which carry still further the 
limitation of the master’s liability are collected in Throop’s Digest 
Tit. Mast. and Servt., Par. 2, Sec. 56. 

The following English cases are in the same line: Murphy v. 
Smith, 19 C. B. N. 8. 361; Filtham v. England, 2 L. R. Q. B. 33; 
and Wilson v. Merry, 1 L. R. 8. & D. app. 326. 

In the absence of authority in this state we are at liberty to 
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adopt that view which is most consonant with the reason for deny- 
ing the liability of a master toa servant for injuries received by 
the negligence of a fellow servant. 

The liability is denied by the law because the servant is pre- 
sumed to have entered upon his contract of service with knowl- 
edge that he would be exposed to risk from such negligence and to 
have required proper compensation therefor in the wages agreed 
upon. 

The exemption from liability which the law thus raises out of 
the contractual relation of master and servant, does not of course 
extend to the liability of the master for his own negligence or for 
negligence which may be contemplated as his. So if a master 
superintend and manage his own business, he will plainly be liable 
for an injury to a servant resulting from his own negligence, and if 
he withdraw from the superintendence and management of his bus- 
iness and substitute in his place another, he will be equally liable 
for the negligence of his vice principal. 

Whether the master retain the superintendence and management 
of his business, or withdraws himself from it and devolves it on a 
vice principal or representative, it is quite apparent that although 
the master or his representative may devise the plans, engage the 
workmen, provide the machinery and tools, and direct the per- 
formance of work, neither can, as a general rule, be continually 
present at the execution of all such work. It is the necessary con- 
sequence that the mere execution of the planned work must be en- 
trusted to workmen, and where necessary, to groups or gangs of 
workmen, and in such case that one should be selected as the 
leader, boss or foreman to see to the execution of such work. This 
sort of superiority of service is sa essential and so universal that 
every workman, in entering upon a contract of service must contem- 
plate its being made use of ina proper case. He therefore makes 
his contract of service in contemplation of the risk of injury from 
the negligence of a boss or foreman as well as from the negligence 
of another fellow workman. The foreman or superior servant 
stands to him, in that respect, in the precise position of his other 
fellow servants. 

Although the question here presented was not involved in Smith 
v Oxford Iron Co. Mr. Justice VanSyckel treated it as settled by 
the weight of authority that, to exempt the master from liability 
the negligent servant need not be on a parity of service with the 
injured servant. 

My conclusion is that the fact of superiority in grade of service 
is not a conclusive test in determining the liability of the master. 
That liability will arise when the negligent employe has been put 
in the place the master would otherwise occupy, but it will not 
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arise where the negligent employe is a mere boss or foreman in the 
prosecution of the master’s work, such as the master, if control- 
ing and managing his own business would necessarily employ and 
such as a contracting workman would contemplate being employed. 
The result is that the verdict in this case cannot be sustained. 
The trial judge left to the jury the determination whether the 
act of Cannon which caused plaintiff's injury was done by Cannon 
as a representative of defendant or as a fellow servant of plaintiff. 
But it was clear upon the evidence that Cannon’s act was not 
within the scope of his agency as representative of defendant. If any 
such agency existed it was limited to the employment of men in de- 
fendant’s service. But the act fell within ‘his authority as foreman 
of the men on the dredge in the prosecution of work for the mas- 
ter in which all were employed and in respect to which Cannon 
was a fellow servant. Therefore there should have been a non- 
suit ora direction for a verdict tor defendant. 
The rule to show cause must be made absolute. 


THE NEW TAX BILL. 








The general tax bill which was passed to the third reading by the 
Assembly before it had been printed, and three days after its intro- 
duction has since then been so widely discussed that it would be 
superfluous to state its provisions in detail. The purposes appar- 
ent in the act are to provide more efficient machinery for the assess- 
ment and equalization of taxes, to ensure the listing and taxation 
of every conceivable variety of property, every individual and cor- 
poration to which it belongs, to abolish the deduction of debts, to 
punish every evasion of the obligation imposed, and to provide for 
the sure and speedy collection of taxes by the absolute sale of 
real and personal property subject only to redemption after a deti- 
nite period. The change proposed in the bill is not so much in the 
subjects made taxable as in the fact of a serious effort to enforce 
the payment of taxes by all persons upon all these subjects. 

In spite of the letter of the law taxes had been assessed and col- 
lected upon a general estimate of a man’s wealth and ability. Ifa 
man made no definite return, he was assessed upon what he was 
reputed to be worth, and men cheerfully paid the sum assessed 
rather than disclose the contents of their safes and private account 
books. Nowit is proposed to compel every man under pain of a 
thousand dollars fine, to make public a list showing not only all 
his tangible property, but also all his investments and outstanding 
credits. Every person is to make tu the taxing officer ‘‘a full, cor- 
rect, detailed and itemized description of all the personal estate of 
which he was the owner on the first Monday of April,’’ and per- 
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sonal estate is defined to include everything subject to ownership 
which is not real estate, and no deduction is allowed for any 
indebtedness, except ‘“‘debts of record’’ in this state. Those 
whose property does not exceed two hundred dollars in.value are 
exempt from all tax except a poll tax of one dollar, but all others, 
individuals and corporations, are to pay tax on all their real prop- 
erty in the state, and all their tangible personal property, whether 
in the state or out of it, and all the money due to them without 
allowance for the money they may owe to others. 

Is it to be wondered at that a serious effort to collect taxes 
assessed upon this plan should meet with a storm of opposition? 
It may have been the theory of the law before, that all credits were 
property, and that personal property, wherever situated, followed 
the person of the owner and was taxable where he lived although 
it was in fact taxed in the state where it was found, but it is one 
thing to have a theory, and quite another to actually collect the 
taxes. It is only necessary to attempt to enforce such a system of 
taxation to show the futility of it in a country where state lines 
are not stone walls. 

We said the change was not so much in the subject of taxation 
as in the enforcement of it, but there is one change made by the 
new law which is fundamental, and this is the refusal to allow 
deduction for indebtedness from the value of personal property, 
taking personal property to include indebtedness to the person to 
be taxed. 

Under the old law a man paid taxes on his real estate without 
deduction of any debts except perhaps mortgages, but on account 
of personal property he was taxed for what he had after his debts 
were paid. Taking what he had in tangible property and what 
was due to him in deducting what he owed to others, he was taxed 
on what was left. By this new law it is proposed to tax all he has. 
and all that others owe to him, and allow nothing for what he may 
owe to others. If he and his friend have exchanged checks he 
must pay a tax on his friend’s check, and his friend, no doubt, 
would be taxed for his. The bill in forbidding the deduction of 
debts goes upon the theory that it is the property and not the per- 
son that is taxed, but in making the assessment it deals with the 
rights vested in particular persons without regard to the obligations 
which may offset those rights and make them worthless. 

If tangible property is to be taxed, then no allowance for debts 
should be made, for, as the commissioners say in their reports, the 
tax is on the property, and the value of it is the same, whether a 
man has borrowed money on it or not, and the tax has no reference 
to the interests of various persons thereon, but if on the other 
hand a tax is levied against a man on account of the rights he has 
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against others, an allowance must be made for the rights others 
have against him. The property in such a case only exists with 
reference to the person. The tax is against the person in propor- 
tion to the wealth he can command, and not on the things that 
happen to be in his possession. In the case of rights and credits, 
the things represented are confessedly in the possession of others 
and are presumbly taxed as against them. Nothing but the right 
to receive money remains in the creditor, and if the right to receive 
is taxed, allowance should be made for the obligation to pay out. 
‘You cannot tax one side of a man’s account without making allow- 
ance for the other. You cannot tax a tradesman on the moneys 
dne him from his customers and allow him nothing for what he 
owes the merchant who sold him the very goods the customers have 
bought. You must either tax tangible property or tax a man on 
what he owns after his debts are paid; if you try to do both you 
greatly increase the volume of taxable assets, but you do it at the 
risk of gross injustice to the tax payer, and with the certainty of 
discouraging credit and paralyzing business. 

The commissioners in their report gravely say, in support of this 
system, that every time ‘‘a note is given the basis of taxation is 
augmented by the birth of a new item of invisible property.” 
Do they suppose that people will go on giving birth to these invisi- 
ble children for the purpose of having them taxed. Can a man 
afford to sell on credit with interest at six per cent. a year, if he is 
to pay two per cent. more for the privilege of not having cash ? 
If every note is a new basis of taxation (a credit is the same asa 
note) will not the course of business have to be changed so as to 
reduce to a minimum the number of credits between the manu- 
facturer and the customer? Should the basis of taxation be 
doubled because goods pass through the hands of a jobber before 
coming to the retail dealer? Will not the amusement of exchang- 
ing checks be wholly suppressed, and will not all exchanges be 
reduced to cash or barter if every draft or note is only so much 
food for the tax collector ? 

The commissioners seem to be fully conscious of the difficulty of 
the situation and in their report to the governor they proceed to 
illustrate by means of examples the absurdities to which their sys- 
tem brings them. They say that if A has a diamond and takes 
the note of B for the price of it, it is perfectly proper to tax both 
the diamond and the note because both are property ; the note is 
as valuable as the diamond and is especially to be taxed because it 
may require the services of the courts which are maintained at 
public expense. Giving the note, they say, increases the taxable 
property, forgetting that the note is but the means of affecting 
indirectly an exchange of property existing to be acquired. If the 
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diamond had been sold for cash or for other property, there would 
have been no increase of property; now if instead of exchanging, 
both parties had given notes, would there have been a doubling of 
both properties for the purposes of taxation or for any other pur- 
pose ¢ 

The commissioners as if dimly conscious that something was 
wrong, propose to allow ‘‘ debts of record’’ to be deducted, mean- 
ing, we are informed, not only judgments but also mortgages. In 
either case it puts a premium on judgment and mortgage debts and 
may soon lead to the practice of confessing judgment or giving a 
mortgage to avoid taxation. 

The commissioners base their argument for taxing credits with- 
out allowing for debts on a misquotation and a misunderstanding 
of the constitution. It does not say that all property shall be 
taxed, and it does not mean by property the credit side of a man’s 
account without regard to the debit side. The bill without the re- 
port would have aroused opposition, but it would not have been so 
easy to point out the false principles upon which it rests. 

It is no doubt extremely difficult to frame a logical and consist- 
ent tax bill, and such a bill would not be adopted if prepared. 
The present bill is a good effort to make the law simple and effect- 
ual, but the difficulty is that to make it effectual while attempting 
to tax both property and credits and allow no deduction for debts, 
is to make a law which would stop the wheels of business and drive 
active business men, and especially corporations, out of the state 
of New Jersey. 





MISCELLANY. 


NEW JERSEY SUPREME COURT 
EXAMINATIONS. 


The written examinations took place on 
Wednesday afternoon, February 18th, and 
the oral examinations were held before the 
court on the next day, after the reading of 
the opinions. 

The examiners for the counselors were 
Messrs. Joseph Cross and Joseph Coult, and 
those for the attorneys were Messrs. Gum- 
mere, Herbert A. Drake and Craig A. 
Marsh. 

The following were the counselors ad- 
mitted: James C. Connelly, David B. Het- 
zel and Charles H. Ivins, 

The attorneys admitted were: Frank H. 
Dunn, William J. Kraft, Charles E. Gum- 
mere, Edward W. Benjamin, Henry M. 


Nutzhorn, Albert J. Backes, Charles B. 
Van Winkle, John J. Ford, John C. Rob- 
erts, Jr., Robert L. McDermitt, Maurice J. 
Breen, William Hyres, James H. Isbells 
and Thomas P. Fay. 

One of the applicants for the counselor’s 
license was an attorney and counselor at 
law who presented papers to the Board of 
Examiners from which it appeared that the 
applicant had practiced as an attorney and 
counselor at law before the various courts of 
the State of New York for a period of four- 
teen years 

The Examination Board refused to admit 
the applicant to the examination on the 
ground that the applicant should first apply 
for and obtain the attorney’s license and 
that he must first practice as an attorney at 
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law for three years before he can apply for 
the counselor’s license. 

The following were the questions asked 
on the written examinations : 

COUNSELORS. 

1. What is alienation, conveyance or pur- 
chase, in its limited sense ? 

2. Who are capable of conveying, and 
who of purchasing ? 

3. May an infant avoid his conveyance or 
purchase? If so, when and in what man- 
ner. 

4. What are the legal evidences of alien- 
ation or transfer of real property styled ? 

5. What are the usual formal and orderly 
parts of a deed of eonveyance of real es- 
tate? 

6. What are the usual covenants in New 
Jersey deeds of conveyance of real estate, 
and what is the office of each ? 

7. When does a deed take effect ? 

8. In what manner must the acknowl- 
edgment of the execution of adeed of con- 
veyance be made and certified ? 

9. May a grantor impeach his deed after 
it has been acknowledged, delivered and re- 
corded? If so, upon what ground ? 

10. What is the power of eminent do- 
main, in whom does it reside, and how does 
it differ from the power of taxation in re- 
spect to the taking of property ? 

11. What provision of the Federal and 
State constitution protects from invasion 
vested rights derived by contract, and in 
what respect do the two constitutions differ 
on this subject ? 

12. What court or courts have jurisdic- 
tion over a suit by a widow against the per- 
sonal representative of her deceased hus- 
band to recover moneys loaned to him, and 
what is the ground of the jurisdiction ? 

13. What is the office of a plea under our 
present equity practice? 

14. How far may parties contract in re- 
straint of trade? 

15. In what cases may a contract be re- 
scinded for breach of warranty? 

16. What is equitable assignment? Give 
an instance of this method of transfer. 

17. What is contributory negligence ? 

18. If one of two tort feasors pay a judg- 
ment recovered against both, can he obtain 
contribution from this co-defendant? 


19. Is a judgment against one tort feasor 
a bar to an action against the others? 

20. Ifa promissory note signed and de- 
livered in New Jersey and made payable in 
New York be tainted with usury, by the 
law of which State will the legal effect of 
the contract be determined in our courts ? 

21. What is the doctrine laid down in 
Twyne’s case? 

22. What warranty is implied against the 
lessor in letting a furnished house? 

23. What is “ notice,” and what is con- 
structive and what actual notice ? 

24. When is a purchaser of real estate a 
“bona fide purchaser for value?” 

25. If A gives his promissory note to B 
in consideration of a sale of chattels, can he 
avoid the sale for fraud? Can he defend 
against an action brought by a third party 
on the note, and if so, when and under what 
circumstances ? 

26. It what cases may oral evidence be 
admitted to explain or supplement a written 
contract ? 

27. What is a mechanic’s lien, and by 
whom and under what circumstances can it 
be enforced ? 

28. If a contract for personal service for 
a specified time is broken, and the employé 
wrongfully discharged before the expiration 
ofthe term of service, when can suit be 
brought? What is the style of the action, 
and what is the measure of damages? 

29. What is an estate in remainder, and 
how is it created? 

30. What is the purpose and effect of the 

statute of uses ? . 
31. How, in this State, are the words “die 
without issue,’ or “die without lawful is- 
sue,” or “ have no issue,” to be construed in 
a devise ? 

32. What is waste? How many kinds of 
waste are there, and what are the remedies? 

33. When the death of a person is caused 
by the wrongful act or negligence of an- 
other, under what authority may suit be 
brought against the party causing such 
death? By whom and when, and for whose: 
use and within what time must the suit be 
brought? 

34. What are the limitations upon the 
power ofa married woman to make con- 
tracts in this State? 
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35. What instruments may she execute 
and acknowledge without her husband join- 
ing with her? 


ATTORNEYS. 

1. Define guarantor and surety. 

2. State briefly the law of the owner’s li- 
ability for damage done by his animals to 
persons or property. 

3. What are the essential qualities of a 
negotiable promissory note? 

4. Define the rights and liabilities of en- 
dorsers ? 

5. What is the difference between recoup- 
ment and set-off? How does a defendant 
avail himself of either defense ? 

6. What is sale? What is a warranty? 
What warranty is implied with regard to 
goods sold by sample? What is the doc- 
trine of caveat emptor ? 

7. On an order fora hundred barrels of 
flour to conform to a sample, the flour is 
sent and proves not up to the sample; 
what are the rights of the buyer, and why ? 

8. Into what classes are contracts usually 
divided ; define each? What are the ele- 
ments of a valid contract ? 

9. How many classes of agents are there? 
To what extent can an agent of each class 
bind his principal, and what are the rights 
of the third parties as to an unknown prin- 
cipal when afterwards discovered ? 

10. Define bailment; define each of the 
different species as given by Kent. State 
clearly the liability of innkeepers and com- 
mon carriers. 

11. State how far the use of force is law- 
ful in the recaption of personal property. 

12. Who are entitled to the right of suf- 
frage in New Jersey ? 

13. Of whom do each of the constitu- 
tional courts of New Jersey consist ? 

14. When and how may the writ of 
capias ad respondendum be resorted to? 
Give the practice in such cases from the be- 
ginning of the suit to the return of execu- 
tion. 

15. Under what circumstances may a me- 
chanic’s lien be placed upon a building? 
Give the practice in such cases from the 
filing of the lien to the sale of the property 
under execution. 

16. Define municipal law. Name and de- 
fine the primary rights of individuals. 


17. What are the essentials of a good 
particular custom ? 

18. Name the English courts and define 
the jurisdiction of each. 

19. State tully the liability of a master 
for the acts of his servants. 

20. What are the principal legal conse- 
quences of marriage? What are the differ- 
ent kinds of divorce according to the Eng- 
lish law, and for what causes may each be 
granted ? 

21. What are corporations? How classi- 
fied ? What five powers are incident to all 
corporations? How may corporations be 
dissolved ? 

22. What is estoppel ? 

23. What is consideration? Name and 
define the kinds of valuable considerations. 





OBITUARY NOTICES. 


CALEB SMITH GREEN. 

Shortly after nine o’clock of Thursday 
evening, February 19th ult., Caleb Smith 
Green died at his residence on West State 
street. For many years he had been at 
times a severe sufferer from kidney trouble, 
but the attack which seized him a few weeks 
since was more than his enfeebled system 
could combat. All that care and medical 
skill could provide for his relief was secured 
by Dr. Elmer, the attending physician, and 
Dr. Agnew, of Philadelphia. 

He was a son of Caleb Smith Green, and 
was born in Lawrence township just 72 
years ago last Wednesday, His preparatory 
studies were prosecuted at the Lawrence- 
ville High School, after which he was gradu- 
ated at Princeton College, Class of 37. In 
1843 he was admitted to the bar after the 
necessary reading of law with his brother, 
the late Chancellor Henry W. Green. He 
then opened a law office in Trenton, where 
he has since resided. 

On Saturday, February 21st ult., pursuant 
to a call,a large number of prominent mem- 
bers of the Mercer County Bar met at the 
Court House to take proper measures of 
respect concerning Judge Green’s death. 
Hon. Barker Gummere was appointed chair- 
man, and Lewis Parker, secretary. 

Appropriate and touching remarks were . 
made by Mr. Gummere, Lewis Parker, Gen- 
eral James F. Rusling and Judge William 
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M. Lanning, and a resolution adopted that 
the members of the Bar meet at the Board 
of Trade rooms Monday, February 23d, at 
12:30 o’clock, to attend the funeral in a body. 

A committee consisting of Judge W. M. 
Lanning, General James F. Rusling and 
James Buchanan presented the following 
resolutions, which were unanimously adop- 
ted : 

The Bar of Mercer county are called upon to 
mourn the decease of one of the most eminent of 
their associates, the Hon. Caleb 8S. Green, and it is 
fitting that we should record our testimony to his 
high qualities, both as a lawyer, a jurist and a man- 

For nearly fifty years past Judge Green has been 
the confidential adviser of most of the leading busi- 
ness men of our county, both in town and in 
country, the administrator of trusts of the greatest 
magnitude and delicacy, and in all emergencies a 
wise counselor whose wide professional attainments 
and tried integrity made him an arbiter of both 
law and fact, accepted by his fellow-members of the 
bar and their clients in controversies involving con- 
flicting interests of the greatest magnitude. 

His knowledge of jurisprudence was wide and 
exact, and although his aversion to the trial of 
causes was unfortunately invincible, it was an easy 
task for one who represented him and his clients in 
forensic contests to demonstrate the accuracy of his 
statements of fact, the soundness of the principles 
of law or equity laid down in his opinions and the 
justness of their application to the subject matter. 
As a judge of the court of last resort in law and 
equity, the services of Judge Green were highly 
appreciated by the Bar and his fellow judges. His 
earnest attention to arguments, his quick apprecia- 
tion, his sound judgment and his absolute integrity 
were apparent toand implicitly relied upon by every 
counsel who took part in the important contests 
waged before the Court ot Errors and Appeals. 

As a man we all bear record to his unspotted 
integrity and his absolute devotion to duty. Those 
who knew him best trusted bim most. 

It is our duty and our pleasure thus to record 
our admiration of our late fellow-member, and as a 
further mark of our respect be it 

Resolved, That the Bar of Mercer county do 
attend ina body the funeral services at the late 
residence of the Hon. Caleb 8, Green, on Monday 
next, at 1 o’clock P. M., and that our Secretary trans- 
mit to the family of the deceased a copy of this 
memorial and resolution. 


JAMES EMMET STOUTENBURGH. 

James Emmet Stoutenburgh died at Ashe- 
ville, N. C., on the evening of the 23d of 
February ult. Mr. Stoutenburgh had been 
in ill health for some time and had gone to 
Asheville for the purpose of obtaining a 
much needed rest. He was born about fifty 
years ago, on a farm near Schooley’s moun- 
tain, and was a graduate of Lafayette Col- 


lege. He was admitted to the bar as am 
attorney at the November term, 1874, and 
as a counselor three years later. 

Mr. Stoutenburgh, who resided at Passaic, 
had held the office of city counsel of the city 
of Passaic for the last eight years. Asa 
lawyer he was talented and successful. He 
was a hard and industrious worker and had 
a large clientage who through his death 
have lost a good and honest counselor. 





A FAMILIAR MISQUOTATION. 


One of our subscribers writes to ask 
whether, in stating the question to be de- 
cided in Sleane v. Klein in our February 
number, p. 43, Judge Scott unconsciously 
perpetrated a joke, or whether the types had 
transposed his quotation. What appeared 
in print was this: “Is the statute 

so clear that he may run who reads?” 
Our correspondent says the language of the 
statute must have been very vigorous, “if a 
bare reading of the act would cause the 
judicial seeker after knowledge to enter the 
lists as a sprinter,” and he suggests that the 
Legislattre might take a hint from the 
judge’s language and “so word amend- 
ments to our penal statutes that the 
criminal classes would terror stricken flee 
from the wrath to come.” Our correspond- 
ent is evidently more familiar with the 
common misquotation of the passage in the 
book of Habbakuk, from which the lan- 
guage of the judge was taken than he is with 
the passage of scripture itself. The types 
did not transpose the quotation. The verse 
is as follows: “ Write the vision and make 
it plain upon tables, that he may run that 
readeth it.” (Hab. 2:2.) The meaning is 
plain enough and does not suggest that one 
who reads will either run a race or run 
away in fear. The judge quoted the pas- 
sage more nearly correctly than if he had 
said “ He that runs may read.” 





FACETI@. 


ALL IS LEGAL. 

Most everything seems to be legal in 
Idaho, from killing a Chinaman to accept- 
ing a bribe from a railroad company. We 
notice in a legal advertisement in an Idaho 
weekly that “defalt having been maid in 
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the conditions of certain morgige,” the prop- 

erty involved is to be sold at auction, and 

the sale will no doubt go off with a whoop. 
CAN’T PRACTICE IN NEW JERSEY. 

There is a modest Brooklyn lawyer in 
New Jersey, who believes he has struck the 
most truly rural spot in all the State. He 
was retained to attend toa complaint before 
the local justice of the peace. The charge 
was assault, and the lawyer and his client 
meant to fight the case. When the justice 
read the complaint the lawyer said: 

“T appear for the prisoner.” 

“ Who are you?” asked the justice. 

The lawyer informed him that he was a 
member of the New York bar. “That may 
be,” said the judge, “but you can’t practice 
in this court.” 

“T’m a counsellor of the Supreme Court 
of the state of New York,” said the lawyer. 

“That doesn’t make any difference,’’ said 
the judge. “ Now, sit down.” 

“Suppose I show your honor that I am a 
counselor of the Supreme Court of the 
United States,” said the lawyer, trying to 
placate the country Solon. 

“ Now, let me tell you,” said the judge, 
“that you must be a counselor-at-law from 
the state of New Jersey before you can 
practice here.” 





PERSONAL, 


George O. Vanderbilt has arianged to 
open a law office in Trenton on April Ist. 

John A. Steen has returned to Trenton 
and announces that he has resumed his law 
business. 


H. F. Galpin, a former practicing at- 
torney of Somerville, has been appointed 
County Attorney of Buena Vista county, 
Towa. 

On motion of J. W. Wartman, of Camden, 
Joseph J. Summeside and Robert &. Clymer, 
both of Woodbury, were admitted to prac- 
tice in the United States Court and District 
Court, on the 10th day of February last. 

At its annual meeting in Trenton, on the 
third week of February, ex-Judge and ex- 
Assemblyman John Ulrich, of Plainfield, 
was elected, Grand Chancellor of the 
Knights of Pythias for New Jersey, in 
place of DeWitt C. Bolton, Esq., of Pater- 
son, the retiring officer. 


ONE OF OUR DEAD LETTER LAWS. 


Every year the New Jersey State Fair is 
held at Waverly, an Inter-State Fair is also 
held at Trenton, and nearly every county in 
the state holds annually a local fair of its own. 
Every one of these fairs, and every fair held 
in the parlors of the various churches, and 
for the benefit of the various charitable 
institutions are in violation of a state law, 
the wording of which is brief and senten- 
tious. It reads: “That no fair or fairs shall 
hereafter be held in any city, town, or place 
in this state.” The law is still on the stat- 
ute books of the state, and has never been 
repealed. The date of its passage is Jan. 
27,1797. (Rev. 399.) The reasons for its 
enactment remain shrouded in the mists of 
antiquity. 





LEADING ARTICLES IN EX- 
CHANGES, 


The American Law Register, January, 1891. 
The D. B. Canfield Co., Philadelphia, Pa. 


The Eleventh Amendment and the Non- 
suability of the State, by A. H. Wintersteen; 
A Strange Decision by the United States 
Supreme Court, by a jurist; Porter v. Pow- 
ell, (S. Ct. Iowa); The Right to Parental 
Support; Emancipation of Child, annota- 
tion by Ernest Watts. 


Harvard Law Review, February 1891. The 
Harvard Law Review Publishing Associ- 
ation, Boston, Mass. 


The Doctrine of Price v. Veal, Accepta- 
tion or Payment of Bill on which the 
Drawer’s Signature is Forged, by J. B. 
Amos; The Case of Gelpoke v. Dubuque, by 
James B. Thayer; On Certain Cases Analo- 
gous to Trade Marks, by Grafton Dulany 
Cushing. 


The Green Bag, February, 1891. 
Bovk Company, Boston, Mass. 


David Dudley Field (with portrait), Ir- 
ving Browne; Curiosities of Bracton, by 
W. W. Edwards; The Supreme Court of 
Pennsylvania, by Owen Wister. 


The Western Law Times, February, 1891. 
The Stovel Co., Winnipeg, Canada. 


Shall we Introduce the Judicature Act? 
G. W. Baker; Notes and Comments; Notes 
of Recent Decisions. 


The Canadian Law Times, February, 1891. 
Carswell & Co., Toronto, Canada, 


A Century of Constitution, Some Recent 


The Boston 
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Decisions in Maritime Law, by Gregory 
Cox; The Reportorial Craze. 


The Albany Law Journal, February, 1891. 
Weed, Parsons & Co., Albany, N. Y. 


Liveand Let Live, February 7th; The 
Personal Liability of Fiduciaries for Inter- 
est, February 14 to 21, by W. W. Thorn- 
ton. 


The Central Law Journal, February, 1891. 
The Central Law Journal, St. Louis, Mo. 


The Modern Doctrine of Volenti non Fit 
Injuria, by Edward Clarence Wright, Feb- 
ruary 6th; Disseisin and Adverse Posses- 
sion, by A. Hollingsworth; Australian Sys- 
tem of Land Transfer, by Bradley G. 
Schley. 


The Irish Law Times and Solicttors’ Journal 
Dublin. 


Authorities of Servants to Arrest Offend- 
ers, February 7th; Current Irish Cases; 
The O’Shea—Parnell Divorce Case; New 
Rules of Practice, February 14th. 

Pump Court, London, February 7th, 1891. 

Irregularities of Procedure Before Jus- 
tices; Gifts Without Actual Delivery. 





BOOK NOTICES. 


‘THe AMERICAN STATE Reports, contain- 
ing the cases of general value and author- 
ity subsequent to those contained in the 
“ American Decisions ” and “The Amer- 
ican Reports,” decided in the Courts of 
Last Resort of the several States. Select- 
ed, Reported and annotated by A. C. 
Freeman and the associate editors of the 
“ American Decisions,” Vol. XVI. Ban- 
croft-Whitney Company, Law Publishers 
and Law Booksellers, San Francisco, Cal., 
1891. 


This is a collection of selected cases. We 
have frequently and favorably noticed this 
series of reports The cases are carefully 
selected, and, so far, we have always found 
them of interest and value. Nearly all of 
the cases reported in the present volume are 
annotated, not merely with reference to 
other cases, but also with discussions of the 
subject matter involved. 

The cases re-reported in this volume have 
been taken from the reports of the States of 
Alabama, California, Colorado, Illinois, In- 
diana, Iowa, Kansas, Michigan, Minnesota, 
New York and Texas. 

The notes of special value are on the sub- 
ject of sale of property under chattel mort- 


gages; bicycles regarded as vehicles; con- 
stitutional Jaw; assessment of taxes; con- 
tribution between persons answerable for 
active torts; criminal law, lottery, emin. 
ent domain, taking of property, street rail- 
ways, market houses, telegraph and _ tele- 
phone wires in public streets; negligence, 
concurrent liability, etc. 

The volume consists of 933 pages of 
reports, the index to the notes of 6 pages, 
and the general index of 78 pages. The 
paper, printing and binding are all that can 
be expected. 


Paterson, New JERSEY. Its advantages 
for manufacturing and residence, its indus- 
tries, prominent men, banks, schools, 
churches, etc. (LIllustrated.) By Charles 
A. Shrivier. Published under the auspices 
of the Board of Trade. The Press bub- 
lishing Co., Paterson, N. J. 


This 1s a handsome volume full of inter- 
esting facts and illustrations, relative to the 
history of Paterson and its industries and 
citizens. 

Among the illustrations we find some 
very good portraits of the most prominent 
members of the Passaic bar. Among these 
are Garret A. Hobart, John Hopper, T. W- 
Randall. 

A TREATISE ON THE LAW OF JUDGMENTS, 
INCLUDING THE DocTRINE OF Res JuUDI- 
caTaA. By Henry Campbell Black, M. A. 
Author of Treatises on “Tax Titles, Con- 
stitutional Prohibitions, etc. In two vol- 


umes. St. Paul, Minn.: West Publishing 
Company, 1891. 1270 pp. 


This is a very comprehensive work on the 
law relating to judgments. The first volume 
begins with a classification of judgments 
and decrees, describing the various kinds 
and treating of arrest of judgment, the ren- 
dition and entry of judgments, the validity 
of judgments with reference to the parties 
and the jurisdiction, collateral impeachment 
and vacating and opening of judgments, re- 
lief in equity and the nature of the lien of 
judgments. The second volume contains a 
long and thorough discussion of the vexed 
subject of Estoppel by Judgment and Former 
Recovery as a Bar, with chapters, judgments 
of courts of sister states and on Payment 
and Satisfaction. 

The book is well arranged and well printed 
and has a good index. We shall refer to it 
again after a more thorough examination. 
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